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E. Special Education and Related Aids and Services: Individuals with Disabilities

Education Act (IDEA), Section 504 of the Rehabilitation Act (Section 504), and Title

II of the Americans with Disabilities Act (Title II of the ADA)

E-1. What are the general requirements of IDEA, Section 504, and Title II of the

ADA and to what entities do the requirements apply?

Schools, colleges, universities, and other educational institutions have a responsibility to ensure equal educational opportunities for all students, including students with disabilities. This responsibility derives primarily from Section 504 and Title II of the ADA, which are enforced by the Department’s Office for Civil Rights. Section 504 applies to entities receiving federal funds, including all schools, school districts, and colleges and universities. Title II of the ADA covers all State and local public entities, including school districts and public institutions of higher education, Pan Flu Guidance; Revised Nov. 21, 2007whether or not they receive federal funds. Private colleges and universities that do not receive federal funds may be covered under Title III of the ADA. IDEA and Section 504 require States and school districts to make a free appropriate public education (FAPE) available to all eligible elementary and secondary students with disabilities in the State. The following questions primarily address the obligations of and best practices for States and school districts in planning for a severe pandemic.

E-2. Must an LEA continue to provide FAPE for students with disabilities during a severe pandemic?

The IDEA, Section 504, and the ADA do not specifically address a situation in which elementary and secondary schools would be closed for an extended period of time.
However, the prohibition against discrimination on the basis of disability, which underlies these laws, must be considered as States, SEAs, LEAs, and schools prepare for a possible severe pandemic.

If an LEA closes its schools because of a severe pandemic and does not provide any educational services to the general student population, an LEA would not be required to provide special education and related services to students with disabilities during that period of time. However, school closures generally require a subsequent individualized determination of whether students with disabilities require compensatory education in order to receive educational benefit once school resumes.

E-3. If continuing educational opportunities are provided to students without disabilities, what must be provided for students with disabilities?

In general, school districts have a responsibility to ensure that students with disabilities have both equal access to the educational opportunities provided all students, as appropriate, and access to FAPE. In planning for continued educational activities in the event of school closures due to a severe pandemic, States, SEAs, and LEAs must consider ways of ensuring that the planned activities are accessible to students with disabilities. Consideration should be given to including strategies to ensure that students with disabilities have equal access to the continuing education program and receive educational benefits that are comparable to those received by others in the program and modified, or separate, aids and services necessary to provide access to students with disabilities. For example, a school district could meet its obligation to make televised Pan Flu Guidance; Revised Nov. 21, 2007 educational programs accessible to children who are deaf or who have a hearing impairment by using closed captioning. Some students with disabilities also may need additional programming or tutoring by alternative means to receive an educational benefit. If continuing education is provided through distance learning, LEAs must ensure that the distance-learning program is accessible to students with disabilities who can benefit from that program.

In providing continuing educational opportunities, States and LEAs must ensure that, to the greatest extent possible, each student with a disability receives the special education and related services identified in the student’s individualized education program (IEP) developed under IDEA, or a plan developed under Section 504. If students with disabilities will not be able to receive some or all of the special education and related services that are specified in the IEP or Section 504 plan, the student’s IEP Team, or appropriate personnel under Section 504, can meet by teleconference or other means to determine if some, or all, of the identified special education and related services can be provided through alternate or additional methods such as through tutoring by phone, the Internet, or closed-circuit programming.
E-4. What resources are available to help States and LEAs make continuing educational services accessible to students with disabilities?

Technology provides unprecedented opportunities for all students to have access to high-quality educational instruction during a severe pandemic. For States, SEAs, and

LEAs that choose to use a continuity of education plan, it is important to consider how technologies can be harnessed to provide instructional services to all students, including students with disabilities. For those students with IEPs or Section 504 plans that include the use of assistive technology in school and home, it would be appropriate to continue to utilize assistive technology as part of the continuity plan. Where necessary to provide an individual with a disability an equal opportunity to participate in, and enjoy the benefits of the program, appropriate communications, educational materials, and instruction, must be made available in accessible formats or through the use of auxiliary aids and services. Planning for the use of captioning, narration, screen readers, magnifiers, high volume headsets, TTY, TDD, large print and Braille are some of the ways to ensure that educational materials are accessible to as wide a range of students with disabilities as Pan Flu Guidance; Revised Nov. 21, 2007 possible. Using multiple approaches or mediums for delivering continuing educational services, such as paper, computer, and video, may be valuable for all students and may help ensure that students with disabilities receive the communications, materials and instruction they need to be successful.

Given that communications, educational materials and instruction will likely be delivered remotely, care should be taken to ensure that school websites are free of barriers that make accessing content and materials difficult for some students with disabilities. For example, the use of visual depictions should be limited, or accessible captions and labels used, to improve access for students with visual impairments. The following websites have additional information on website modifications and information technology standards that support individuals with disabilities: 

"http://www.w3.org/WAI/" \o "http://www.w3.org/WAI/" 

"http://www.access-board.gov/sec508/preamble.htm" 

"http://www.dbtac.vcu.edu/" and "http://www.ada.gov" .

E-5. What should a school do if it cannot provide services in accordance with the student’s IEP during a severe pandemic?

If a school continues to provide instruction during a severe pandemic, but is not able to provide special education and related services to a student with a disability in accordance with the student’s IEP, the student’s IEP Team should determine which services can be provided to best meet the child’s needs. Appropriate personnel under Section 504 should take similar action regarding a student who has a plan developed under Section 504. Once school resumes, it is appropriate for a student’s IEP Team, or appropriate personnel under Section 504, to make an individualized determination as to whether and to what extent compensatory services are needed to ensure that the student receives educational benefit.

E-6. In the event of a school closure due to a severe pandemic, would IEP Teams or appropriate personnel under Section 504 be required to meet, and would school districts be required to provide evaluations?

IEP Teams would not be required to meet while schools are closed and when there are no alternative compulsory programs in place. IEP Teams, however, should try to continue to work with parents and students with disabilities during such school Pan Flu Guidance; Revised Nov. 21, 2007 Closures, including conducting informal or formal assessments of the student based on student and/or parent surveys and reports, and offer advice, as needed, to ensure that students do not regress. If an evaluation of a student with a disability requires a face-to-face meeting or observation, the evaluation would need to be delayed until school reopens. However, evaluations and reevaluations that do not require face-to-face assessments or observations could take place while schools are closed. These same principles apply to meetings of, and evaluations and other activities conducted by, appropriate personnel for a student with a disability who has a plan developed under Section 504.

E-7. When a student with a disability returns to school after a prolonged absence as a result of a severe pandemic, what steps should be taken to appropriately serve the student?

There have been a few instances in which circumstances beyond the control of a school district resulted in school closures for a period of time and school districts were not able to provide FAPE to students with disabilities. In these instances, individualized determinations were made as to whether, and to what extent, compensatory education should be provided to help students regain skills that might have been lost during the period in which services were not provided.

A student’s IEP Team or appropriate personnel under Section 504 can address the denial of FAPE for a student with a disability in a number of ways, such as providing extended school year services, extending the school day, providing tutoring before and after school, or providing additional services during regular school hours. All such compensatory services must be directly linked to the denial of educational benefit, including any decline in the student’s skills that occurred as a result of a student not receiving services during a severe pandemic.
When a student with a disability returns to school after a prolonged absence as a result of a severe pandemic, it also is appropriate for the student’s IEP Team to review the student’s IEP and determine whether any other changes are needed. An IEP Team might consider using informal assessments to determine whether there have been changes in a student’s performance. If changes have occurred, the IEP Team should determine whether changes are needed in the services and supports currently provided to the student.
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E-8. If an entity is required to provide equitable services to parentally placed private school students with disabilities, how will private schools be notified of the availability and delivery of such services during a severe pandemic?

LEAs should, during the required consultation process with private school officials under section 612(a)(10)(A)(iii) of IDEA, establish procedures and strategies, including a communication process that will be implemented in the event of a severe pandemic. Planning for this effort may require establishing a backup strategy that will be operational in the event of a severe pandemic. LEAs should coordinate such planning with appropriate private school officials to make sure that they have access to information related to IDEA equitable services for their eligible parentally placed private school students with disabilities.
